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(A) H+l(I1 {1

Any Jerson aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following wa
maI B=;G=&ional Bench on) imei
in the cases where one of the issues involved relates to place of supply as per Section(i)

(ii)

109(5) of CGST Act, 2017.

State Bench or Area Bench of Appellate Tribunal framed under GST c ;
than as mentioned in Tara]A) [i) above in terms of Section 109(7) of CGST Act, 2017
Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST
Rules, 2017 and shall be accompanied with a fee of Rs. One Thousand for every Rs. One
Lakh of Tax or Input Tax Credit involved or the difference in Tax or Input Tax Credit
involved or the amount of fine, fee or penalty determined in the order appealed against,
subject to a maximum of Rs. Twenty-Five Thousand.
Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along
with relevant documents either electronically or as may be notified by the Registrar,
Appellate Tribunal in FORM GST APL-05, on common portal as prescribed under Rule lle
of casT Rules, 2017, and shall be accompanied by a copy of the order appealed against
within seven days of filing FORM GST APL-05 online.

(iii)

(B)

Appeal to be nlemefore AppemmmTiM-o 7
after paying -

A Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned
order, as is admitted/accepted by the appellant; and

(ii) A sum equal to twenty five per cent of the remainingamount of Tax in dispute,
in addition to the amount paid under Section 107(6) of CGST Act, 20 17, arising
from the said order, in relation to which the appeal has been filed.

(i)

The Central Goods & Service Tax [Ninth Removal of Difficulties) Order, 2019 dated
03.12.20 19 has provided that the appeal to tribunal can be made within three months
from the date of communication of Order or date on which the President or the State
President, as the case may be, of the Appellate Tribunal enters office, whichever is later.

F M fitqvqtrqdtwivnumt%fM wag?ff
fhwfh +qVT®www.obic.gov.inst iv BBl €1

For elaborate, detailed and latest provisions relating to filing of appeal to the appellate
authority, the appellant may r©er to the websitewww.obie.gov.in.

(ii)

(C)

:
It
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F.No. GAPPL/ADC/GSTP/3537/2023-Appeal

ORDER-IN-APPEAL

BRIEF FACTS OF THE CASE:

M/ s. CYGNET ENTERPRISE PRIVATE LIMITED (GSTIN-

24AADCC1450EIZB ) having principal place of business at 4th Floor, 16,

Swastik Society, Near Stadium Circle, Navrangpura, Ahmedabad, Gujarat,

380009 (hereinafter referred to as the “Appellant”) has filed appeal against OIO

No.CGST/WT0701/KVS/10/2022-23 dated 05.10.2023 (herein after referred

as the “impugned order”) passed by the Superintendent, CGST &; C.Ex., AR-I,

Division VII, Ahmedabad-North Commissionerate, Ahmedabad (hereinafter

referred to as the 'adjudicating authority’)

2. Brief facts of the case are that the Appellant is engaged in providing

services of Works Contract Service, Information Technology Service,

Maintenance or Repair Service etc. They are registered with GST under GSTIN

No.24AADCC1450EIZB. Prior to GST, they were registered with Central Excise

& Service Tax Departments and holding. registration No. AADCC1450EST001.

During the course of Audit of the records of the appellant, it was noticed by the

Audit Team that the appellant has availed Tran-2 credit of Rs.2,903/- CGST

and Rs.229.5/- IGST, but the appellant was registered under existing law i.e.

Tax regime. Hence as per Rule 117 (4)(a)(i) of the CGST Rules, 2017,

credit is not admissible to the appellant.

j,:,T-"!rId

CGST/WT070

the appellant were issued Show Cause Notice No.

I/KVS/10/2022-23 dated 30.03.2023 to show cause as to
why:J

“i) Input Tax Credit amounting to Rs.3, 134/- wrongly taken in Tran 2 and

utilised should not be ciisaUoweci and recovered from the IVoticee under proviso to

Section 73 (1) of the CGST Act 2017 read with Rule 121 of CGST Rules, 2017;

(ii) Interest at applicable rates under Section 73(5) of the CGST Act, 2017 should

not be demanded and recovered from them on the amount shown at Sr.No.(i)

above;

W) Penatty should not be imposed upon them under the provisions of Section 122

(1)of the CGST Act. 2017.”

3. The adjudicating authority \ride the impugned order passed the following:

“(i) I confIrm the demand for recovery of Input Tax Credit amounting to
Rs.3,134/ -, wrongly taken in Tran 2 artcZ utilised, under proviso to Section 73 (1 )

of the CGST Act,2017 read with Rule 121 of CGST Rules, 2017,

(ii) I confIrm the demand of Interest at applicable rates under Section 73(5) of the
CGST Act, 20 1 7ort the amount confIrmed at Sr. No. (i) above,
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(ai) I imp,,, , p,„„„it,I .f R,. IO,000/- (Rup''' T'"' Thousand protasiQr” ':f
Section 122 (1 ) of the CGST Act, 2017-”

Being aggrieved with the impugned order, the Appellant filed the present

>peal on 01.11.2023 on the grounds that:
> At the ou,tset1 it is submitted that the impugned OTdet has been pqssecl on_

: :II :#e::: ZTJ£1 :TJE F::edntt 3tc :I)fdE : : ==ta::: hI :t t : BLnJ::dt 0 asneI itt oo:c][17;; H)p
of the caST Act for aut.RUng the credit of eligible duties which bva: :lot
;aised, in the seN without appreciating the fa,ct that the Appellant has

ITn,i,h,d th, d,tail, du,ing th, p„,,"'at ”i'it t' the $espon:tent and the,
’i;.;–submi,,i,n wa, .I,. mad, t. th' R''p””d'nt 'id' th'i" I'tter dated
30-06-2022.

A. Authority ca71rtot go beYond the scope of Show Cczt£se Notice_

> App,U.',i ,ub,t,it, that th, SCN h„, b'”" i''u'd 'n the ground that the.

IT;: :!! = = : 1ss :::i;E!! ! : : r= =:t:i:;i:Er:== =3 ::iSITI::c ::1 :hleJoT! ; ;o!hc: vi:: T
Act/ SGST Act.

> Ld. Respondent has in pa.ra 09 of the im.pugn.ed OJO has held that the Mst
stage dealer is also eligible to fIle Tran-2.

> Howeuer> thereafter they has travelled’beyond the SCN an<i own its own
has held that the statue required the assessee to julBt certain con(Btions

for getting the ben.ebt of Rule 117(4)(q)(ii) and in' the £rLsta7tt .case the_

’App-eRnIe has not submitted cuuy documents eukiencing MMnent oJ
conditions attached to prouiso to section 140(3) of CGST Act for avaiUng the
credit of eLigible dudes whereas no such allegation was made in the SC:N'

> Ilt this regard AppetIa.nt humbly u;ish to subqat that SCN has been issued
on, the ground that the AppeU(nlt is not eligibLe to cia iIn the credit as it is
not cot/ered under the speciBed category of person(s) as prbSCTibed under
section 140(3) of the CGST Act/ SGST Act arId the ground on which
impugned oic) has (lisattowe(i the cl-edit has net/er been raised during the
initial commurLicatiOn/ d.is(.mssions/ seN and personal hearing held before

Ld. Responcient.
> Appellant lash to submit that the acijuc}{cating authority cannot go beyond

the scope of SCN a7rcZ cannot cot#wm the demand on the ground which is
7tot raised in the SCiV.

> in the matter of Collector v. India Linoleuwts Ltd [ 1999 (IC)8) B.L.T. AGO

(S.C)1 Hon’bte Supreme Coun has dismissed the Ch/it Appeal.Ned by the
Collector of Central Excise, Calcutta against the CEGAT order No. 499/ 93-
A, dated 27-9-1993 {1998 (98) E.L.T. 828 (Tllbuna!)] wherein Appellate
Tdbunat iII its order had held that conftrmation of ciutv demand by the
original authority was beyond the scope of the show cause notice and on
this ground alone, the Tllbunat orciereci that the irnpugneci order be set
aside. (Further more citations hat;e been mentioned. . . . . . . . . . . . . . .f

> in the instant case, there is no allegation with regard to non-obseruance of
conditions to the proviso to section 140(3) of the CGST Act/ SGST Act and

therefore impugned OIC) disallowing the Lreciit on the ground of non-

obseruance of conditions to the prouiso- to section 140(3) of the CCST Act/
SGST Act is liable to be set aside.

> Appellant humbLy wish to submit that in the instant case, SCN has been
issued only on the ground that the Appellant is not f'atling under the
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F.No. GAPPL/ADC/GSTP/3537/2023-Appeal

speciyted category of eligible person under section 140(3) and no other
ground/ issue has been raised in the SCiV. Accordingly, impugned OJO

d{sattou/ing the transfer of eligible credit on new ground is beyond the
scope of SCN and the impugned OIC) is liable to be set aside on this
ground alone.

B. Without prejudice, all conditions for claiming credit gn Tran-2 are

fulfilled
> Without prejudice and without accepting the demand confirmed by

impugned OIC), Appellant humbly wish to submit that they have funashed
all details during personal visit to the jurisdictional offIce and also
submitted the documents sought by the Department aide their letter dated
30-06-2022.
Impugned OJO has held that the Appellant has not submitted any
documents eviciqncing the fUlfIlment of conch&ons attached to proviso to
section 140(3) of the CGST Act/ SGST Act for auailing the credit of eligible
duties,

in this regard, Appellant wish to submit that there is no lapse in following
the prouisions of Act and rules made there under and therefore, the
departmental audit team has raised only procedural para and not revenue
para, that too without considering the fact that we }zaire claimed such
ITC as first stage dealer and not as an assessee registered under
seruice tax.
Further, during our personal discussion with the Jurischctionat o#tcer on
24-06-2022, Appellant explained that ITC has been auaited rightfully by
following the provisions of the Law and aZso furnished the copies of TRAN-

1 showing quantitative details of stock and TRAN-2 showing ITC claimed
as per the scheme prescribed under Rule 117(4) of casT Rules 2017 and
thereafter again jumished the desired documents tide their letter dated
30-06-2022 to the Jurisdictional o#Ice (Respondent).
Further to this, the acicnoulledged copy of the letter dated is also enclosed.
as exhibit to reply to the SQN ulhictt itself substantiate the claim of the
Appellant that all details are furnished before the Ld. Respondent.
Accordingly, the impugned O/O rejecting the claim of credit is based on
false fULci{ngs is liable to be quashed on this ground also.

>

>

\id
db1 ,E N

>
f-'--

>

c• Without prejudice, CBNt;PAT amount not allowed fo be transferred is
eligible for refund

> Appellant humbly wishes to submit that in case the CEIWAT credit in
question is not allowed to be transferred to the GST regime for any reason,
the same may then be kindly refunded to the Appellant being its property
which is saved by the Constitution of India.
In the matter of USV Private Limited us. Commissioner of Central Excise &
ST, Daman [Final Order No. A/ 10198/ 2023 dated 06-02-20231 the hon’bk
Tribunal of Ahmedabad has held that the refund of accumulated balance
of CEIWAT credit of Education cesq and Secondary arId Higher Ekiucatton
cess is allowed as the same is not available for utilisation under GSn
Appellant wish to submit that in case the CEiWAT credit is not allowed to
be transferred to GST, the same wouki not be auailable for utilisation and
therefore the same shouki be granted as Tejun(i to the AppeUant.

>
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> Accordblgb? in casey CENVAT credit tO be carded forward iS c£satlotue(i,

-your h;o=r may allow the reBInd bf the same in principal and the
-ipp,it,.I„t would comply with the procedural aspect bY BUng sepaTClte

refInd application in this regard.

Da with regard to imposition of pen11lty9 Appellant }turnbty subrrtits as

under

also

> lmpugned OIO has con$rmed penaltY under section 122(1> of the CGST
Act. 2017.

> h -the instant case the Appellant is not engaged in any of the activity as
mentioned in section 122(1) of the CGST Act/ SGST Act and NrtheT SCN
has not me7taoned any specifIC clause under which it; proposes to
impose penatty4

> 1,\irther impugned. DIO has also not referred to any clause of section
122(1) under which it confirms the penaltY rendeps the impugned_
OK) as ?lolt_specadng and the same is liable to be quashed on this ground

> it is n,oujhere alleged, in the SCN and impugned oro that the Appellant is
engaged in any activity as mentioned in section 122(1) of the CGST Act/
sc,ST Act. In this regard ' Appellant submits that as per above legal
submissions he has rightly claimed ITC through Tran-2 as it is couere(i

under eligible category as prescribed under section 140(3} of the CGST Act'
> in view thereof AppettarLt has not contravened any of the aforesaid

provision of the Act and further impugned O/O con$rming demand'
proposed in the SCN without any allegation in this regard is not just and
proper.
AppeUcutt humbly subITLitS that it is a well-settled propositjon in tau; that
imposiaon of penalty is the result of quasi-criminal acijuciication. It is not a
mecha,ni,cal process or cannot be imposed just because it is legitirnate to
levy penalty .
Penalty cart be teuied only if it is proue ci that there is presence of guiLty,
dishonest and willful intent either to ciefrauci revenue or euacZe the
payment of tax on our part. In other words, there has to be positiue act on
part of assessee to ella(ie payment of duty.
The decision of Supreme Court in Union of India us. Rajasthan Spbmtng
and Weaving Mills 2009 (238) ELT 3(SC) held that clearly held that
element of mens rea is es9ential or the iwtpos itton of penalty.
The decision of the Supreme Court in the case of Hirl(iustan Steel Ltd. us. -

State of OHssa (1978) ELT J 159 SC has categoncatty held that:

':8q'

“the discretion to impose a penalty must be exercised juciiciaUy. A penaLty will be

orchnwity be imposed in cases where the party acts deliberately in deftance of

the Law, or is guilty of Conturnacious or dishonest conduct, or acts in conscious

chsregani of its obLigation; but not, in cases where there is a technical or ueltiat

breach of the provisions of the Act or where the breach flows from a bona pde

belief that the offender is not Liable to act in the mariner prescribe(i by the
statute. ”

> it is submitted that an element of posH:tue action to euacie tax or mens rea
is essential for the imposition of penalty. It is submitted that, the element

5
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of mens rea or any positive act to ella(ie payment of tax is conspicuously
absent in the case in point.
Therefore, it is amply clear that penalty u/s 122(1) of the CGST Act, 2017
cannot be imposed on Appellant considering the facts and circumstance of
the case Non-spealcing order
Appellant humbly wish to submit that the impugned order has been
passed without considering the facts artcZ without giving any just#nation is
therefore non-'speaicing order and is liable to set aside

>

>

E). Non-speaking order

> Appellant humbly wish to submit that the impugned order has been
passed without considering the facts and without giting any justifIcation is
therefore non-speaking order and is liable to set aside.

F.Interest not chargeable

> As per Section 73(5) of the CGST Act, 2017 person is liable to pay the tax
along with interest under section 50 of the CGST Act, 2017.

> As per section 50 of the CGST Act, 2017 a person who fails to pay tax or
any part there of or excess ITC taken, to the credit of Central Government
within the prescribed period shall pay simple interest at the rate jued by
Central Government for the period by which payment of such tax or part of
tax thereof is delayed. Therefore, as per Section 50, interest is payable
only when a person has delayed or has not paid tax on due dates.
In the instant case, Appellant submits that they are not liable to pay tax/
reverse ITC and is not liable to any amount in the name of GST as they
halle rightly claimed the ITC through Tran-2 and therefore the question of
payment of interest does not arise

':/tSUi de/CEN

The appellant has further prayed that the impugned order be set aside.

5. Personal Hearing:

Personal Hearing in the matter was held on 19.12.2023, wherein Shri Oopal

Krishna Laddha, C.A. and Ms Anjali Bhatia C. A. appeared in person on behalf

of the 'Appellant’ as Authorized Representatives before the appellate authority.

It is submitted that though the amount involved is Rs.3,134/- only but the OIO

is travelled beyond the SCIN which is bad in Law therefore liable to be set aside

on this ground itself. As regards the. merit, it is submitted that all the

documents as desired under Section 1'4D(3) have been submitted before the

adjudicating authority as well as with the appeal.

Further, it is also submitted that the Ld. Adjudicating authority has imposed

penalty under Section 122 without mentioning any reason/grounds. Therefore

the order is non speaking/reasoned, thus needs to be set aside. They further

relied upon various case laws and submitted copies during the P.H. They

further reiterated the written submissions and requested to allow the appeal.

6
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6 Discussion and Findings: S+1

6.1. 1 have carefully gone through the facts of the case and the submissions

made by the Appellant in their. grounds df appeal as well as submissions at the

time of P.H. and observe that the, appellant is rnainly contesting with, that

adjudicating authority has travelled beyond the SCN and passed the impugned

order on altogether new ground that the appellant has not submitted any

documents evidencing the fulfillment of conditions attached to proviso to

Section 140(3) of 'the CGST Act for availing the credit of eligible duties ,which

was not raised in the SC}N, that they have rightly claimed the ITC through
Tran-2 and therefore the question of payment of interest does not arise.

Further, that the impugned OIO has also not referred to any clause of section

122(1) under which it confirms the penalty renders the impugned OIC) as non_

speaking and the same is liable to be quashed.

6.2 So the.issue to be decided -in the present appeal is:

(i) Whether the order passed by the adjpdicating authority is proper or
otherwise?

• ; f

6.3 At the foremost, 1 obselved that in the instant case the "knpug;red order"

is of dated 05.10.2023 and the present appeal is filed online on 01.11.2023. As

per Section 107(1) of the CGST Act, 2017, the appeal is required to be filed

within three months time limit. I observe that in the instant case the appeal

has been filed within normal period prescribed under Section 107(1) of the

CGST Act, 2017. Accordingly, I am proceeding to decide the case.

6'4 1 observe thatJ the appellant was registered under Service Tuc regime

.ride registration No.AADCC1450ESTOol. and also had registration

'&o.AADCC1450EEDOOI under Central Excise . for operating as Dealer of

Exclsable (JOOdS' The Audit as per procedUral para of FAR No.CE/ST_528/21_
22-Service Tax dated 23.03.2022, had noticed that the appellant had availed

transitional credit in TRAN-2, though the appellant was registered under

exist.ing law i'e' Service Tax regime. Therefore as per Rule 117(4)(a)(i) of the
CGST Rules, 2017 TRAN-2 Credit is not admissible to them.

6'5 1 further observe that the SCN was issued on the ground that the

appellant is not eligible for claiming the eligible iTC of Rs.2903/_ CGST and

Rs'229'5/- 1(IST, as they are not covered under the ' specified cate,gow of

persons under Section 140(3) of the CGST Act/SGST Act. Therefore the said

credit along. with interest and penalty -was liable to be recovered under the
provisions of the CGST Act and Rules J 2017:

7
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6.6 The adjudicating authority vide the impugned order found that the first

stage dealer is eligible to file TRAN-2, and that such persons can claim credit of

eligible duties when they arenot in possession of documents evidencing

payment of duty in respect of inputs to cetain conditions and limitations. Such

conditions are enumerated in Rule 117(4) of the CGST Act, 2017.

however for availing the said credit, the Taxpayer was required to fulfill certain

conditions under Section 140(3) of the CGST Act. It has further been found by

the adjudicating authority that the appellant has not submitted any documents

evidencing fulfillment of conditions as per proviso to Section 140(3) of the

CGST Act 2017 for availing the Credit of eligible duties, and the same has been

disallowed.

6.7 To decide whether the appellant was eligible for the ITC of Rs.2,903/-

CGST and Rs.229.5/- IGST in respect of Input Tax credit involved in inputs

held in stock on the appointed day, the duty paying document of which were

not available to them, which was claimed under TRAIN-2, 1 refer the provisions
„\ related to the issue.

'&

'%??; b.8 Rule 117 of the CGST Act, 2017, which provides for Tax or duty credit
F$

;; _Mrried forward under any existing law or on goods held in stock on the
6

;W -'%6ppointed day and the circumstances under which the percentage of credit is

. ++// alywed ,1,ng with the c,nditi,n, t, b, fumE,d, th, „1,„,nt p„ti,n ,f th,
same is reproduced here under:

r&

aRIZ Ze :117, Tax or duty credit carried forward ItrIder ezrzg existing Z(ziP Of

on goods held in stock on the appointed day.-

4) (a) (i) A registered person who was not registered under the existing law shall,

in accordance with the prot?iso to sub-section (3) of section 140, be allowed to

avctit of input tax credit on goods (on tv}teh th duty of central exthe or; as the

case may be, a(iciitional duties of customs under sub-section (1) or section 3 of

the Customs Tariff Act, 1975, is teuiabte) held in stock on the appointed day in

respect of which he is not in possession of any document evidenc,ing payment of
central excise duty .

(ii) The input tax credit referred to in sub-clause (i) shall be aUou9ed at tM rate of

sixty per cent. on such goods which attrqct central tax at the rate of ntrte per

cent. or more and forty per cent. for other goods of the central tax applicabLe on

supply of such goods after the appointed date and shall be credited after the
central tax payable on such supply has been paid:

8
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Prouided that where integrated tax is paid on such goods, the amount of credit

shall be attoweci at the rate of thirty per cent. and twenty per cent. respectiuety of

the said tax;

(iii) The scheme shall be auaitabte for six tax periods from the appointed date.

(b) The credit of central tax shall be avaUe(i subject to satisjyhrg the following

conditions, namely :-

(i) such goods were not wrconciiaoncMy exempt from the whole of the duty of

excise specified in the First ScheduLe to the Central Excise Tariff Act, 1985 or

were not nit rated in the said Schedule;

(a) the document for procurement of such goods is availabLe with the registered

person;

4 [(iii) The registered person availing of this scheme and tlayjng funt{shed the

details of stoclc heI(i by hiin in accordance with the protits tons of clause (b) of

sub-nae (2), submits a statement in FC):RM GS IF TItAN-2 by 31stiVlarch 2018, or

tuithirl such period as extenciec£ by the Commissioner, on the recomrnendations of

the Council, for each of the six tax periods (luring which the scheme is in

operation btdicatbtg therein, the details of supplies of such goods effected during

the tax pehoci:]

5{Provided that the registered persons pang the ciectaratiorr hr IrC)RIK GST

TRAIW:I in accorciance with sub-rule (IA), may submit the stctte7%eIIt in POl?fIg

GST TRAN-2 by 6{30aIAprIL 202011;

ed
CEH (iv) the amount of credit ctttotued shall be credited to the electronic credit ledger of

appliQant maintaineci in FOi?it# as IF BRiT-2 on the common p07tal; and

the stodTc of goods on which the credit is aoatIed is so stored. thai it call be

kieltti$eci by the registered person. ”

6.g- Further, Se,ti,1, 140 ,f th, CGST A,t, 2017 p„,vid,, f.' Tra„sid,.)„a1

arrangement for Input Tax Credit, the relevant portion of Section 140(3) iS as
under:

Section 1'IO. Transitional arrangements 'for itt}>u,t Ceve credi,t._

(3) A registered person, who was not liable to be registered under the exIsting

I(rtu, or u;ho was ?ngage(i in the manufacture of exempted goods or provision of

exempted seru ices, or who was prouicling u30r-Its contract service and, was

cmaihng of the benePt of nott$cation No. 26/ 2012-serui<...e Tcxcy dated the 20th

June, 2012 or a firgt stage ciectler or a gecortd stage dealer or a registered

importer or a depot of a manufacturer, shall be entitled, to tak,e> in his electrorti,c.

credit ledger, credit of eligible duties in respect of inputs held in stock and hrputs

9
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contcd7ted in semi-fmished or jInished 4[goods held in stock on the appointed day,

within such time and in such manner as may be prescribed, subject to] the

foItoto ing concidions, namely:-

(i) such inputs or goods are used or irttencied to be used for making taxable

supplies under this Act;

(ii) the said registered person is eligible for input tax credit on such inputs under

this Act;

(iii) the said registered person is in possession of invoice or other prescribed

ciocuments evidencing payment of'duty under the existing law in respect of such

inputs,

(iv) such {nuoices or other prescribed documents were issued not earlier than

twetue months immediately preceding the appointed day; and

(v) the supplier of services is not eligible for any abatement under this Act;

Provided that where a registered person, other than a manufacturer or a

supplier of services, is not in possession of an inuoice or any other documents

eviclencing payment of duty in respect of inputs, then, such registered person

shalt, subject to such conditions, limitations and safeguards as may be

including that the said taxable person shall pass on the benefIt of

credit by way of reduced prices to the recipient, be aaoweci to take credit at

rate and in such manner as may be prescribed.”

6.30 From the Rule 117(4) (a) (i) of the 'CGST Rules,2017, it is observed that, a
registered person who was not registered under the existing law shall, in
accordance with the proviso to sub-section (3) of section 140, be allowed to

avail of input tax credit on goods (on which the duty of central excise or, as the

case may be, additional duties'of customs under sub-section (1) of section 3 of

the Customs Tariff Act, 1975, is leviable) held in stock on the appointed day in

respect of which he is not in possession of any document evidencing payment
of central excise duty.

6.11 Further, as per proviso to Section140(3) of the CGST Act, 2017, a
registered person, other than a manufacturer or a supplier of services, is not in

possession of an invoice or any other documents evidencing payment of duty in

respect of inputs, then, such registered person shall, subject to such

conditions, limitations and safeguards as may be prescribed, including that the

said taxable person shall pass on the benefit of such credit by way of reduced

prices to the recipient, be allowed to take credit at such rate and in such

manner as may be prescribed.

10
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6.12 From the above provisions, it is observed that Input Tax Credit jn respect

inputs held in stoi'k on the appointed day, the duty paying document of which
are not available1 can be availed by a registered person who was not registered

under the existing law and a registered person other than a manufacturer or

supplier of services who is not in possession of an invoice or any other

documents evidenc..'ing payment of duty in respect of inputs, such registered

person only is eligible for taking ITC subject to fulfillment of other conditions as

mentioned in the provisions of law.

6.13 it is observed that in the inst+nt case, the appellant was registered under

the existing law i.e. under Service Tax for providing services as well as under

Central Excise for operating as a Dealer of Excisable Goods. Therefore, the

parameter/limitation of “not registered under the existing law” as in Rule

117(4)(a) (i) of the CGST Rules, is not fulfilled. Further, in GST regime the

appellant is engaged in providing services of Works Contract Service,

Information Technology Service, Maintenance or Repair Service etc., therefore

the parameter/ limitation of “registered 'person other than a manufacturer or

supplier of services” as per the proviso to Section 140(3) of the CGST Act, 2017

is also not fulfilled as the appellant is engaged in providing services as

mentioned herein above.

Therefore, I am of the view that the appellant is not eligible for availing the

Transitional credit under TRAN-2, in respect of Input Tax credit involved in

inputs held in stock on the appointed day, the duty paying document of which
were not available to them.

ed era,

6.14 As per Section 140(3) of the CGST Act, 2017, credit of eligible duties in

respect of inputs held in stock and inputs contained in semi-finished or

fjnished goods held in stock on the appointed day, within such time and in
;uch manner as 'prescribed, subject to the conditions mentioned there under

was available to the appellant being Dealer in Excise regime. Such conditions

include the condition that the said registered person is in possession of invoice

or other prescribed documents evidencing payment of duty under the existing

law in respect of such inputs.

6.15 Thus, in view of the above provisions, I am of the view that the appell,urt

is not eligible for ITC of Rs.2903/- CGST and Rs.229.5/- IGST claimed under

TRAN-2 for Input Tax credit involved in inputs held in stock on the appointed

day, the duty paying document of which were not available to them.

11
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6.16 1 and that the adjudicating authority has not explained the ineligibility of
Transitional credit of ITC of Rs.2903/- C(IST and Rs.229.5/- IGST to the

appellant and merely passed the impugned order on the ground that the

appellant has not submitted any documents evidencing the fulfillment of

conditions attached to proviso to Section 140(3) of the CGST Act, 20 17 for

a\railing such credit of eligible duties. At one place the adjudicating authority

has pointed that on going through Section 140(3) of the CGST Act, 2017, he

found that the category of first stage dealer is also eligible to file TRAN-2,

however, here the proviso tQ Section. 140(3) is to be read along with Rule 117(4)

of the CGST Rules. Thus, the findings of the adjudicating authority are not

proper as explained in the foregoing paras. Thus the contention of the

appellant that adjudicating authority has travelled beyond SCN is correct in as

much as at the first stage, eligibility of availing such credit was required to be

decided. Once the eligibility is under -question, and if found the same as

eligible, then only the conditions required as per the provisions - are to be

fulfilled. The impugned order should have been passed for in-eligibility of

availing the transitional credit. Therefore, I am of the view that the order

provisions asmanding the reversal of Input Tax Credit, is legal as per the

.ed above in the foregoing paras

, 'I further observe that the interest and penalty have been confirmed by

adjudicating authority under Section 73(5)of the CGST Act, 2017 and

'SectiQn 122(1) of the CGST Act, 2017 respectively. However, the interest for

wrong availment of C;.envat Credit is reqUired to be recovered under the

provisions of Section SO(3) of the CGST Act, 2017 ,,ad with Rule 88B (3) of the

CGST Rules, 2017. and Penalty under the provisions of Section 122(2)(a) of the

CGST Act, 2017 read with Section 20 of the IGST Act, 2017.

6.18 The 'provisions of interest and Penalty are as under:

*Section 50. Interest on delayed payment of tax,-

2[(3) Where the input tax credit has been wrongly availed and utilised9 the

registered person shall pay interest on such input tax credit wrongly availed

and utilised, at such rate not exceeding twenty-four per cent. as may be

notified by the Government, on the recommendations of the Council2 and the

interest shall be calculated, in such manner as may be prescribed]

2. Substituted (w.e..f. lst July, 2017) by s. 111 of The Flnulce Act 2022 (No. 06 of

2022) - brought into force w.e.f 05-0,7-2022 vide Notification No. 9/2022-C.T1 dated
05-07-2022 .

1 [ Rule 88B. Manner of calculating interest on delayed payment of awe. H

12
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(3) in casey where interest is payable on the amount of input tax credit wrongly

aucaled an.d utilised in accordance ulitt\ sub section (3) of Section 50, the interest

shall be cal(m,lated on the cunount of input tax credit wrongly auaite(i artc2

utilised, for the peliod starting from the date of ualization of such wrongly

clvaited input tax credit till the date of reuersat of such credit or pa.gm,ent of tax in

respect of such a,rnount, at such rate as may ' be nottBed under said sub-section

(3) of Section 50.

Ex,pIco tatton.-For the purposes of this sub-lute, -

(1) hrput tcu credit wrongly auaited .shall be construed to have been utilised,
tuhert the balance in the ele,-troltic credit ledger falls below the amount of input

tax credit, wrongly auctiled and the extent of such uKtistioa of Input Tax credit

shaLI be the amount by which the balance in electronic credit ledger falls below

the amount of input tax credit wrongly avaite(i.

(2) the d(Ite"of utiUsaaon of such input tax creciit shall'be taken to be, -
I

(a) the date, on which the return is due to be furrbistteci under section 39 or the

actual date of flUng of the saici return, whichever is earlier, if the balance in the

electrotric credit ledger falls below the amount of input tax credit wrongly avaited,

on account of payment of tax through the saici retunt; or

(b) the date or debit in the electronic credit Ledger when the balance in the

electrorLic credit ledger faLls below the amount,of input tax credit wrongly auaited,

in aa other cases.]

1. Inserted vide Notification No. 14/2022-CT dated. 05.07.2022 w.e.f. 01.07.2017.

g(@JB,u==i==,. IT====;::.=:k=:==;:.::T==:-==
alb

; v/inpqt tax credit has been wrongly a\railed or utilised,-
(a) /or any reason, other than the redon of fraud or any willful misstatenlent or

suppression of facts to evade tax, shall be liable to a penalty of ten thousand

rupees or ten per cent. of the tax due from such person, whichever is higher;”

ection 122. Penalty for certain offences.-

a

6.19 in this regard, the judgment of Hon’ble Supreme Court in case of the

Collector of Central Excise; Calcutta V/s Pradyumna Steel Ltd. arising out of

SLP (Civil) in 18531 of 1995 decided on 19-01-1996, wherein it is mentioned
that

“3.It is settled that mere mention of a urong prouisi071 oJ law when the pOLLJer

exercised is available even though under a different provision, is by itself not
sufficient to inualidate the exercise of that power. Thus there is a clear error

13
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apparent on the face of the Tribunal’s order dated 23.06. 1987. Rejection of the
application for rectifIcation by the Tribunal was therefore contrary to law” .

6.20 The above judgment of wrong quoting of provisions is applicable in the

present case. Therefore I find that the impugned order demanding wrongly

availed and utilised ITC claimed under TRAN-2, under the provisions of Section

73(1) of the COST Act, 2017 along with interest under Section 50(3) of the CGST Act,

2017 penalty under Section 122(2)(a) of the casT Act, 2017, is legal and proper.

7. In view of above discussions, the impugned order passed by the adjudicating
authority is upheld.

wtt@FafKra6{=Rq{wftv+r%nTnaqfrU8ft# ff+rT vrmjl

The appeal filed by the appellant stands disposed of in above terms
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